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NATURE OF THE ACTION

[1] This is an action for damages in the sum of $71,589.34 plus interest and costs resulting
from the containment and cleanup of diescl oil that leaked from a fuel oil tank manufactured by
the defendant. The plaintiff purchased the tank from the defendant and alleges that the defendant
1s liablc to it in negligence for failing to meet the standard of carc required in the design and
manufacture of the tank. The plaintiff also claims that the defendant breached the implied
warranties sct out in section 15 of the Sale of Goods Act, R.S.0. 1990, ¢.S.1, as amended.

[2]  The defendant takes the position that the plaintiffs claim under the Sale of Goods Act is
barrcd because of the expiration of the applicablc limitation period. If unsuccessful on that
defence, the defendant resists the plaintiff’s claims and alleges that the plaintiff is contributorily
negligent in failing to properly maintain, install and store the oil tank, for using the oil tank in a
manner for which it was not designed, and although not pled, for not advising the defendant of
the use of the tank and by creating a condition in the tank that caused internal corrosion,
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OVERVIEW OF FACTS

[3] The following facts were not in dispute: The plaintiff is a distributor of petroleum
products. As part of its business operations it purchases fuel tanks from various manufacturers
such as the defendant. The plaintiff retains ownership of the tanks but loans them to its
customers for use in varjous applications such as construction, forestry, farming, marine and
home heating, One such tank is referred to as the “skid tank”, which is uscd specifically for the
storage of diesel fuel or gasoline. The tank in question is one such skid tank, which was
purchased in November 1999. The plaintiff and defendant had engaged in business together
prior to the purchase of the particular tank in question and continued that relationship even aftcr
the leak that forms the subject of this Jitigation.

4] Mr. David Boucher was the president of the plaintiff at the time the tank was purchased.
He testified that the plaintiff only purchased tanks for diesel or gasoline, and would order two or
three or up to half a dozen tanks at a time. He stated that he would give his purchasing clerks a
purchase order and they would place the call to the defendant, He agreed that the only

information given to the defendant by the purchasing clerk would have been the number of tanks
and size required. '

[5]  Each tank that leaves the defendant’s plant bears a tag issued by Underwriters
Laboratories of Canada (“ULC™), which is the provincial fuel tank certification body. Such a tag
was affixed to the tank in question. It indicates two things: the manufacturing specifications for
this particular type of tank had been approved by ULC in conformity with the national standard;
and that this type of tank had been approved as an above ground tank for flammable liquids, It
was not disputed that such flammable liquids incltude diesel fuels.

(6] The tank ordered was a 2000 litre, single-walled, 2.5 millimetre wall thickness tank with
an exterior coating and bare metal interior. The tank was shipped to the plaintiff on November
19, 1999. It was not put into use immediatcly, but rather was stored in a tank yard on the
plaintiff’s property. On September 13, 2001 the plaintiff installed the tank on a property owned
by Kelly Senack, a logging contractor whose operations requirc diesel fuel. On January 24,
2002, less than five months into the service life of the tank, Mr, Senack made the discovery that
diesel fuel had escaped from the tank and into an adjacent boggy area. The spread of the fuel
was easily observable to hira because diesel oil contains a pink dye. It is common ground that
the fuel leaked out through a hole approximately 3/16 of an inch in diameter located at the
bottom of the tank.

(7] The regulatory authority, the Technical Safety and Standards Authority (“TSSA™), was
notified and the site examined. The inspcctor issued a compliance order that required the
plaintiff to remediate the spill in order to bring the levels of petroleum contamination within
acceptable standards. The remediation work was then undertaken and overseen by a contractor,
0il Spill Control Services.

(8] As the evidence evolved over the course of the trial it became clear that some of the
issues still in dispute were easily resolvable because there was cither no contradictory evidence
or the issue was not strongly challenged. Accordingly I find as a fact the following:
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) the tank was only used as intended, which was to hold diesel fuel;

(i) it had never been used prior to being placed in scrvice on Mr. Senack’s
propetty;

(iif) - the tank was properly installed on Mr. Senack’s property;

(iv)  the tank was not damaged during or after installation by some external
mechanism;

(v)  the tank did not fail due to a problem with a weld;
(vi)  the tank did not fail duc to improper maintenance.

[9]  Unrefuted testimony was heard from several witnesses for both the plaintiff and the
defendant that the expected life of a tank of this kind was at least ten years in service, The
defendant provided a warranty of five years on the tank at the time of its purchase in 1999, The
written warranty was not delivered to the plaintiff at the time of the delivery of the tank and was
not printed on or referred to on the invoice that accompanied the tank.

[10] By the conclusion of the trial it was common ground that the origin of the hole in the tank
was internal corrosion. The metallurgist who testificd for the defendant, Mr. John Clayton, was
of the opinion that the perforation rcsulted from a phenomcnon known as microbally
induced/influenced corrosion (“MIC”). The plaintiff’s expert, Mr. Michael Flynn, is a
mechanical engineer who has a special interest in ¢il tank failures and who this court ruled was
qualified to give opinion evidence on the causes of tank failures. At trial he put forward the
same theory as Mr. Clayton regarding the cause of the hole. Mr. Clayton put himself forward as
a preeiminent rescarcher and theorist on the development of MIC and I accept that he is. Even
he was unable to say with any degree of certainty how the MIC phenomenon evolves, although
he is familiar with and is trying to test various theoretical hypotheses. But I find that it is
unnccessary for my purposes to have that ultimate explanation; it is sufficient that both experts
agree that the hole was created by an internal corrosive process.

LIMITATION ACT DEFENCE

[11]  The statement of claim was issucd on June 14, 2004. The trial of this action was initially
scheduled for October 2008 and was adjourned to May 2009. On April 6, 2009 the plaintiff
brought a motion to amend its statement of claim. The amendment was granted by order of
Wood, J., with the proviso that the defendant not be precluded from arguing at trial that the
amendment is statute barred. The amendment was confined to a single paragraph which reads as
follows:

g) the Defendants expressly and implicitly warranted the Tank was fit for the
purpose intended, and that they were of merchantable quality. The Defendants
are in breach of these express and implied warrantics. The Plaintiffs plead and
rely upon the provisions of the Sale of Goods Act, R.S.0. 1990, Chapter S.1, as
amended and in particular, section 15 of the Sale of Goods Act.
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[12] The defendant’s counsel advances the limitation defence on three grounds:

(1)  the cause of action was discovered on January 24, 2002 and thereforc the
limitation period under the Limitations Act, R.S.0. 1990, chapter L.15, then in
effect mandates that the limitation period expired on January 24, 2008;

) the limitation issue is triggered because a new cause of action is being raised as a
result of pleading the Sale of Goods Act, with a different evidentiary burden being
placed on the defendant than that imposed by the defendant in a negligence
action; : .

(3)  if heis incorrect with respect to it constituting a new cause of action, he sybmits
that the defendant is irreparably prejudiced by the loss of evidencc necessary to
defend against an alleged breach of the Sale of Goods Act.

[13] The plaintiff's counsel in return argues that the limitations statute does not come into play
because no new cause of action has been raised. He argues that where the new relief arises out
of the same set of facts and no new facts are pled, there is no new cause of action.

[14]  The law is well settled that pleading alternativc bases of relief on the same facts does not
constitute raising a new causc of action; it is tantamount to drawing a different legal conclusion
from the facts already pled: Nele v. Thorne Ridel (1997), 32 O.R. (3d) 459 (Gen.Div.),
Fitzpatrick Estate v. Medtronic Inc, (1996), 137 D.L.R. (4™) 262 (Gen.Div,), leave to appeal on
other grounds refused 67 A.C.W.S. (3d) 441 (Ont. C.A.); Randolph v. Graye [1995] O.J. No. 777
(Gen.Div.) and Denton v. Jones et al (No.2) (1977), 14 O.R. (2d) 382 (Ont.H.C.).

[15] In this case not only have no new facts been inserted due to the amendment, but an
examination of the allegations of negligence as pled, in comparison to the tests set out in
subsection 15(1) and 15(2) of the Sale of Goods Act, illustrates how the amendment in this case
is truly an alternative legal conclusion only. The original ¢laim raised the following allegations
of negligence:

a) The said oil spill ocourred when the diesel fuel escaped from two deep localized
pits within the tank. The corrosion within the tank was caused solely due to
defective steel used within the inner wall of the tank;

b) The corrosion failure could have been prevented if the defendant had used a morc
corrosive resistant alloy such as a higher alloy grade steel for the inner wall of the
tank;

9] The defendant manufactured a defective product that did not meet the
requirements that the plaintiff was entitled to expect;

d) The defendant knew or ought to have to known that the tank was of inferior or
low carbon and as such was susceptible to pitting corrosion, which would result in
an oil spill;

) The defendant failed to warn the plaintiff that the tank was defective and that it
was highly susceptible to a corrosion attack;

f) The tank was manufactured in 1999, and it was reasonable that the plaintiff would
expect the tank to be problem free for a period of ten years or greater,
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[16]  An analysis of negligence in the face of these allegations requires the following question
to be answered: what was the standard of care required of this defendant in its manufacture of
this particular tank, and how, if at all, did its actions breach that standard? Further, to whom
was the duty of care owed, and was the harm causcd the proximate cause of a breach of the
standard in question?

[17]) By contrast, or rather by comparison, the implied warranty as to fitness requires three
factors, as explained by G.H.L. Fridman in Sales of Goods in Canada (2d ed. 1979), at pages
203-4: )

1. the course of the seller’s busincss;
2. knowledge on the part of the seller of the purpose of the goods;
3. reliance on the seller’s skill or judgment.

[18]  Similarly, the establishment of a warranty of merchantability requires that the following
three clements be established:

1. that the goods be bought by description;
2. that the seller deal with goods of that description; and,
3. that the buyer could not have reasonably discovered the defect,

[19] 1In this particular negligencc action the concepts of standard and duty of care,
foreseeability and causation will necessarily require that the same facts be canvassed as are
necessary to explore the requirements of subsections 15(1) and 15(2) of the Sale of Goods Act.
For cxample, how could onc examine the concept of whether a duty of care is owed by the tank
manufacturer to the purchaser without a discussion of the nature or course of the seller’s business
and his knowledge of the purpose of the goods? Further, the concept of standard of care and its
breach always involves an assessment of the defendant’s skill and judgment applied to the
factual situation in question and whether the injurious outcome was one, which, on a reasonable
person assessment, the wronged party should have been able to rely upon as being foreseeable to
the tortfeasor. How could onc assess foresecability of risk of harm or causation without touching
upon the application of the manufacturer’s skill and judgment? Conversely, even if the Sale of
Goods Act does not require that fault on the part of the seller be shown, the cases that discuss that
Act still asscss whether the damages suffered resulted from a failure of the seller to exercise
sufficient skill. In my view, the analysis leading to either legal conclusion — negligence or
breach of the Sale of Goods Act — requires that the samc facts be canvessed. It was no
coincidence that the plaintiff did not seek to insert any ncw material facts at the time of the
amendment.

[20] The defendant asserts that therc is a shift in the burden of proof once all of the
requirements are met to raise warranties of fitness or merchantability under subsections 15(1) or
(2), and that the burden shifts to the defendant to disprove those warranties. In a ncgligence
action, however, while the plaintiff bears the onus throughout, once the plaintiff provides
evidence proving standard of care or its breach, there is still a burden on the defendant to lead
cvidence to disprove either the standard or its breach.
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[21]  As no new cause of action arises, the presumption of prejudice through the passage of a
limitation period does not arise. If T am wrong in this however, I find that the defendant has not
made out a case for prejudice. The defendant argued that it had been prejudiced by the fact the
tank and samples had been lost by the plaintiff’s expert some time following the making of his
report in May 2002. The defendant brought a motion at the outsct of the trial for an order
striking the plaintiff’s pleadings or an order excluding the plaintiff’s expert report and expert
from testifying at trial on the basis of the doctrine of spoliation of evidence. I ruled that the
motion was dismissed without prejudice to the defendant’s right to bring it back on as a mid-trial
motion at an appropriate time, or to seek rulings relating to remcdies for the loss of the tank

~ and/or its samples at the conclusion of the trial, The defendant did not renew this motion at any
time during or at the conclusion of the evidence, However, T find that the defendant has not been
prejudiced because, as explained more fully below, the plaintiff was unable to prove during the
course of this trial that there was any fault in the steel or its composition and secondly, the
defendant’s own expert was able to opine, which view I accept, that the hole was caused by
internal corrosion. He was able to do so without analysing the composition of the steel used in
the tank’s construction.

BREACH OF THE SALE OF GOODS ACT

[22] - Dealing first with subsection 15(2) of the Sale of Goods Act, 1 find that an implied
condition as to merchantability cannot be made out in this case. Subsection 15(2) reads:

Where goods arc bought by description from a seller who deals in goods of that
description, therc is an implied condition that the goods will be of merchantable
quality, but if the buyer has examined the goods, there is no implied condition as
regards defects that such examination ought to have revealed.

(23]  For the purpose of this analysis it is significant to highlight the strict regulatory adherence
required of the manufacturer of the tank, which lcaves no room for debate about the purpose of
the manufacturing process and the end use. The specifications for this type of tank were
established by the ULC, resulting in approval for it to be used as a storage tank for flammable
fuel oils. When the order was placed for a skid tank the defendant could draw no conclusion
other than that it was required for the storage of diesel fucl, which is exactly the use to which it
was put by the plaintiff. This is one of those cases in which, unquestionably, the usc for which
the tank would be used could be inferred from the circumstances under which its production took
place, such that the plaintiff as buyer must not be required to have told the defendant what it
would be used for: Ashington Piggeries Ltd. et al v. Christopher Hill Ltd.; Christopher Hill Ltd.
v. Norsildnel, [1971] 1 Al ER. 847 (H.L.) at page 38.

[24] Although parts one and two of the rcquirements of this section were met when the
plaintiff placed its order by phone to the defendant, it cannot be said that the buyer could not
have discovered the defect. The plaintiffs counsel argued that the defect was the hole itself.
There was no evidence led that the hole itself existed at the time of purchase and such a
conclusion cannot be drawn from anything heard over the course of this trial. As indicated
earlier, the hole was created by an internal cottrosive process. The opinion of the plaintiff’s
cxpert, Mr, Flynn, was that the way to prevent this form of corrosion is to coat the bottom of the
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tank. His evidence was that it was natural and inherent in tanks for condensation to form, which,
being heavier than fuel oil, comes eventually to rest on the bottom of the tank. Both Mr. Flynn
and Mr. Clayton were in agreement that the presence of water as the electrolyte was onc of the
elements necessary for the formation of the MIC. Mr. Flynn advised the court that this problem
of interna)] corrosion has been known for a long time and is the number one problem in the oil
heat industry. Mr. Flynn also opined that altcring the alloy and the steel to become more
corrosion resistant would be a deterrent to MIC, but coating the bottom of the tank would be
cheapest and fastest. Because Mr. Flynn is not a metallurgist I do not give any weight to his
comment about changing the actual composition of the steel. While there was a suggestion by
Mr, Flynn that the steel uscd in this case was of inferior quality or contained occlusions, this was
not proven. Mr. Clayton, who is a metallurgist, gave evidence that the composition of steel can
only be tested by mcasuring for the five elements of carbon, sulphur, mangancse, silicone and
phosphorous under an electron scanning microscope. Only two of these were measured by the
metallurgist who assisted Mr. Flynn with his report, and he was not called to testify. Mr. Flynn
also testificd that the 2.5 millimetre thickness of the tank was standard for this type of utility tank
and conformed with the ULC requirement. Mr. Clayton agreed that despite the regulatory
standard of 2.5 millimetres, it would be preferable to have a minimum wall thickness of three or
even three and a half millimetres, although how this would have done anything other than delay
eventual perforation through pitting corrosion was never explained. Mr, Clayton also agrecd that
coating the tank would be effective and recommendable.

[25] Evaluating all of the above, the only potential defect, or defect that Iead to the ultimate
defect ~ the hole — that can be proven by the plaintiff was the abscnce of a protective interior
coating. The issue of whether the lack of interior coating was discovcrable by inspection is moot
in that Mr. Boucher admitted that he knew that the tank was unlined at the time it was ordcred.
Accordingly, I find that the sale docs not satisfy the requirements of subsection 15(2) of the Sale
of Goods Act.

[26] Turning to subsection 15(1), the statute reads:

Subject to this Act and any statute on that behalf, therc is no implied warranty or
condition as to the quality or fitness for any particular purpose of goods supplied
under a contract of sale, except as follows: .

1. Where the buycr, expressly or by implication, makes known to the scller the
particular purpose for which the goods are required so as to show that the buyer
relies on the seller’s skill or judgment, and the goods arc of a description that it is
in the course of the seller's business to supply (whether the seller is the
manufacturer or not), there is an implied condition that the goods will be
reasonably fit for such purpose, but in the casc of a contract for the sale of a
specified article under its patent or other trade name therc is no implied condition
as to its fitness for any particular purpose.

[27] As previously stated the subsection makes clear that threc factors are relevant:

(1)  the coursc of the seller’s business;
) knowledge on the part of the seller of the purpose of the goods;















